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3Untteb States Court of appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 12,054 

John Foster Dulles, appellant 

v. 

Marietta Grazzia Carmela Iavarone, appellee 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


jurisdictional statement 

This is an appeal by the Secretary of State from a judg¬ 
ment of the District Court granting appellee’s Motion for 
Summary Judgment and declaring appellee to be a citizen 
of the United States (J.A. 31). The memorandum opinion 
of the District Court is reported in 113 F. Supp. 933, and is 
reprinted at page 30 of the joint appendix. Jurisdiction of 
this Court is invoked under 28 U.S.C. § 1291. 


( 1 ) 
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STATEMENT OF THE CASE 1 

Appellee (plaintiff) requested agents of appellant 1 2 (de¬ 
fendant and Secretary of State) to issue her an American 
passport in order that she might return to the United States 
(J.A. 25, 27). Appellant refused to issue the passport (J.A. 
26, 27). Thereafter appellee, naming the Secretary of State 
as defendant, brought this action, under the Declaratory 
Judgments Act (28 U.S.C. 2201) and Section 503 of the 
Nationality Act of 1940 (formerly 8 U.S.C. 903), to obtain 
a judgment declaring her to be a United States citizen. 
Such declaration was issued in an order also granting ap¬ 
pellee’s Motion for Summary Judgment (J.A. 31). The 
Secretary of State has taken this appeal. 

Appellee’s father 3 was born in and a citizen of Italy. The 
father was in the United States on February 1, 1922 when 
appellee was born in New York City. Thereafter, on June 
18, 1928, the father became a naturalized American citizen. 
In 1931 the father and appellee returned to Italy, under an 
American passport (J.A. 25, 27), where they resided for a 
period of time more than two years in duration (J.A. 
28,29), as permanent residents of Italy (J.A. 27). Appellee 
made no attempt prior to February 1, 1945, to return to the 
United States from Italy, and was in Italy when the instant 

1 Relying on Rule 56(c) (“. . . that there is no genuine issue as 
to any material fact . . .”) of the Federal Rules of Civil Procedure, 
and with simplicity and clarity as his objective, appellant herein 
states as fact those matters which appellee has heretofore alleged 
as true and which were subsequently denied by appellant, as well 
as matters appellant himself has alleged. Appropriate references 
are made to these allegations and denials. References herein are 
to an appendix designated as “Joint Appendix.” Though the ap¬ 
pellee did not join in the designation of the contents printed therein, 
all of the material of a substantive nature, contained in the record 
on appeal has been included in this “Joint Appendix.” 

- There was a timely substitution of the new Secretary of State, 
Mr. Dulles, for Mr. Achcson, and we shall hereafter use the term 
“appellant” as encompassing both Mr. Dulles and Mr. Achcson. 
(J.A. 29). 

3 Appellee derived Italian citizenship through her father only. 
See Article 1(1) of the Italian Nationality Act of June 13. 1912, 
quoted at page 5 of this brief. Appellee has never asserted facts, 
nor the pertinence of facts, concerning appellee’s mother. For this 
reason this statement contains no reference to the mother. 


3 


case was initiated. 4 It is conceded that appellee’s father lost 
his naturalized American citizenship and reacquired his 
Italian citizenship by reason of his residence in Italy for 
two years after returning there from the United States 
(J.A. 30). 5 

Premised upon these facts, appellee filed a Motion for 
Summary Judgment. This motion was opposed by appel¬ 
lant on the ground (which is also urged in this appeal) that 
the above facts do not preclude the applicability of Section 
401(a) (8 U. S. C. 801(a)) of the Nationality Act of 1940. 
Appellant further asserted that this Section was applicable 
and it required appellee to prove that prior to February 1, 
1945 (her 23rd birthday) she had elected American citizen¬ 
ship as required therein. 6 

In explanation of its order granting Summary Judgment 
and declaring appellee to be a citizen of the United States 
(J.A. 31), the trial court issued a memorandum opinion. In 
this opinion the court stated it was “bound by the opinion 
of the Supreme Court in the case of Mandoli v. Acheson, 344 
U. S. 133 . . .” 7 On this ground alone the trial court 
rejected appellant’s express reasoning that (1) conceded 

4 Appellant’s information is to the effect that appellee made no 
overture in the nature of an election or attempt to return to this 
country, until October 24, 1947. Appellee is now in this country 
under a certificate of identitv. issued in accord with Section 503, 8 
U.S.C. 903, of the Nationality Act of 1940. ; 

3 The father’s loss of American citizenship was under Section 15 
of the Naturalization Act of June 29. 1906, 34 Stat. 596. 601 as 
amended by Act of May 9, 1918, 40 Stat. 544, formerly 8 U.S.C. 
405. His rcaequisition of Italian citizenship was pursuant to Article 
9 f3) of the Italian Nationality Act of June 13, 1912. 

Appellee has never alleged nor offered proof that she attempted 
to comply with the return provisions of Section 401(a). There is, 
in fact, one additional ground upon which appellant would, upon 
remand of the case, rely, namely, that appellee “voted in a foreign 
[political] election” (J.A. 29), (Italian Administrative Elec¬ 
tions of March 10, 1946) within the purview of Section 401(c) of 
the Nationality Act of 1940. This ground was not presented to the 
tri’.l court in direct opposition to the Motion for Summary Judg¬ 
ment because supporting evidence was not then available. Such 
evidence is now available, and having previously pleaded (J.A. 
29) the contingency of this defense, such defense would be avail¬ 
able to appellant-defendant. 

7 73 S. Ct. 135, 97 L. Ed. 146 (1952). 



appellee’s father had lost and ‘‘reacquired his Italian citi¬ 
zenship” (J. A. 30); and, (2) it being alleged that the 
municipal law of Italy changed the nationality status of 
appellee precisely as that law had changed the nationality 
status of her father; then (3) the court should receive proof 
regarding the municipal law of Italy—such proof being 
pertinent and precedent to an unresolved legal issue, 
namely, whether appellee had “ obtain [ed] naturalization 
“within the purview of Section 401(a) (8 U. S. C. 801(a)) 
of the Act. The trial court also rejected appellant’s argu¬ 
ment that the above reasoning distinguished and crystalized 
the inapplicability of the Mandoli case, and further rejected 
the claimed result that the present case does not necessitate 
“a modification of the [Mandoli] construction of this stat¬ 
ute . . (J. A. 31). 

This appeal is taken from the order which declared 
appellee to be a citizen of the United States and gave no 
effect to Section 401(a). 

STATUTES INVOLVED 

I. The Nationality Act of 1940 

Section 101(c), 8 U. S. C. 501(c) 

The term “naturalization” means the conferring of 
nationality of a state upon a person after birth. 

Section 401 (a), 8 U. S. 0. 801 (a) 

Obtaining naturalization in a foreign state, either 
upon his own application or through the naturalization 
of a parent having legal custody of such person: Pro¬ 
vided, however, That nationality shall not be lost as 
the result of the naturalization of a parent unless and 
until the child shall have attained the age of twenty- 
three years without acquiring permanent residence in 
the United States: Provided further, that a person 
who has acquired foreign nationality through the 
naturalization of his parent or parents, and who at the 
same time is a citizen of the United States, shall, if 
abroad and he has not heretofore expatriated himself 
as an American citizen by his own voluntary act, be per¬ 
mitted within two years from the effective date of his 
chapter to return to the United States and take up 
permanent residence therein, and it shall be thereafter 


deemed that he has elected to be an American citizen. 
Failure on the part of such person to so return and 
take up permanent residence in the United States dur¬ 
ing such period shall be deemed to be a determination 
on the part of such person to discontinue his status as 
an American citizen, and such person shall be forever 
estopped by such failure from thereafter claiming such 
American citizenship. 

II. The Italian Nationality Act of June 13, 1912 (Nation¬ 
ality Laws, Flournoy and Hudson, 1929, pp. 361-380): 

‘ ‘ Article 1. One is a citizen by birth: 

“ (1) When his or her father is a citizen. 

“Article 8. One loses citizenship: 

“(1) When he of his own will acquires a foreign 
citizenship and establishes or has established his 
residence abroad. 

“Article 9. He who has lost his citizenship in pur¬ 
suance of Articles 7 and 8, may reacquire it: 


“ (3) After two years of residence in the kingdom, 
if the loss of citizenship had been due to the acquisition 
of foreign citizenship. 


“Article 12. Minor non-einancipated children of 
those who acquire or reacquire citizenship, become citi- 
bens, except in cases when, residing abroad, they retain 
the foreign citizenship, in conformity with the law of 
the state to which they belong. The child of a foreigner 
by birth, however, having become a citizen, may, within 
one year from the date when he becomes of age, or ob¬ 
tains the emancipation, declare his choice of the citi¬ 
zenship of his origin. 

“Minor non-emancipated children of those who lose 
citizenship, become foreigners if they possess their resi¬ 
dence in common with the parent who has patria 
potestas, or legal guardianship of them, and acquire the 
citizenship of the foreign country. * * 




SUMMARY OF ARGUMENT 

Insofar as reference is made to the Nationality Act of 
1940, the language of the Supreme Court in Mandoli v. 
Acheson is mere dictum. Even as dictum, it proceeds from a 
factually false premise. In any event, this dictum must be 
read in light of the plain language of the 1940 Act, Sections 
101(c) and 401(a) thereof, and limited to the facts of 
Mandoli, namely, an individual who possessed his foreign 
nationality continuously from birth and never obtained a 
foreign naturalization. So limited, this dictum is not perti¬ 
nent to the instant case, which does involve an acquisition 
of a foreign naturalization, “after birth.” Therefore, the 
District Court erred in granting Summary Judgment for 
appellee in reliance upon Mandoli. 

The District Court erred in granting Summary Judgment 
upon any ground. There was an unresolved, material ques¬ 
tion of fact disclosed herein. That unresolved question of 
fact was whether appellee had suffered a loss of Italian 
Nationality after becoming possessed of such nationality at 
birth. This question of fact was material to the issue 
whether appellee had thereafter (re-) acquired Italian na¬ 
tionality within the terms of Sections 101(c) and 401(a) of 
the Nationality Act of 1940. Because of their terms, these 
sections of the Act could be invoked, as a defense, only after 
proof of the prior loss of Italian nationality. The Act ap¬ 
plies to a second acquisition or re-acquisition of foreign 
naturalization. Appellant was barred from a valid legal 
defense by the District Court’s grant of Summary 
Judgment. 

ARGUMENT 

I 

Mandoli Is Not Pertinent to the Instant Case 

A 

Mandoli Presented 

The facts of the Mandoli case are as follows. Mandoli 
was born in the United States to alien parents. His parents 
never became citizens of the United States. While still a 
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minor, Mandoli was taken to his parents’ native country. 
There he resided until 1937, when he was 29 or 30 years of 
age, without making any attempt (as a mature person) to 
return to the United States. Applications for an American 
passport, made by him in 1937 and in 1944, were rejected. 
These rejections became the foundation of his subsequent 
litigation. 

The District Court’s rejection 8 of Mandoli’s claim of citi¬ 
zenship was reviewed and affirmed by this Court. 9 In the 
opinion explaining its review, this Court relied upon the 
famous case of Perkins v. Elg. 10 (which construed the Ex¬ 
patriation Act of 1907) and interpreted that case as making 
loss of American citizenship the inevitable result of a dual 
national’s voluntary failure to elect American citizenship 
within a reasonable time after attaining his majority. As 
Mandoli had failed to make such an election, the Court held 
that he could not claim American citizenship at the then 
late date. 

The Court explained that the Nationality Act of 1940 com¬ 
pelled no different result as that Act had “. . . left the 
pre-existing law in effect . . (page 113 of volume 90 
U.S. App. D.C.) It noted that section 408 of the 1940 Act 
limited loss of nationality, ‘‘under this chapter” to things 
defined in the Act itself. This “truism” was given effect 
because: 

(2). The alternative construction would produce a 
strange result. It would mean that one who, like the 
appellant, is a born Italian as well as a born American, 
may live as an Italian in Italy as long as he likes and 
assert American citizenship whenever he chooses, al¬ 
though a born American who is not a born Italian but 
has become a naturalized Italian by the action of his 
parents during his minority loses his American citizen¬ 
ship unless he returns to America for permanent resi¬ 
dence before he is 23 years old. 


8 The District Court wrote no opinion. This District Court’s 
findings of fact and conclusions of law may be found in the court 
files, as Civil Action 142-50. 

0 90 U.S. App. D.C. 112, 193 F. 2d 920 (1952). 

10 307 U.S. 325, 59 S. Ct. 884, 83 L. Ed. 1320 (1939). 


The reported opinion of the Court contains no reference 
to the Expatriation Act of 1907. An explanation of the 
1940 Act was given by the Court on the premise that the 
question before the Court was the existence and applicability 
of the Elg case as the common law on the subject. See 
Gualco v. Acheson, 106 F. Supp. 760, 769 (D.C. Calif. 1952), 
footnote 5. In effect the Court held the Elg case to be com¬ 
mon law, and to impose the burden of an election. 

On June 9, 1952 the Supreme Court granted certiorari in 
the Mandoli case. 11 A week before the Court had issued a 
26 page opinion rejecting an alleged expatriation as a valid 
defense to the crime of treason. 12 On the same day certio¬ 
rari was granted in Mandoli, Casey v. United States 18 was 
decided, and contained a discussion of the court’s views 
regarding acceptance of confessions of error proffered by 
the Solicitor General. The last footnote in the Casey case 
is illuminating in that it is the background for that Court’s 
subsequent opinion deciding Mandoli (November 24, 1952): 

The Ninth Circuit Court of Appeals affirmed a 
treason conviction, one ground of affirmance being that 
the methods of expatriation listed in the Nationality 
Act of 1940, 54 Stat. 1168, were exclusive. Kawakita 
v. United States, 190 F. 2d 506, 511-514 (1951). We 
granted certiorari, 342 U.S. 932, and affirmed the Court 
of Appeals without resolving the question. 343 U.S. 
717. The Solicitor General urged in support of the 
conviction that the expatriation procedures of the 
Nationality Act were exclusive. 

In the District of Columbia Circuit, a judgment deny¬ 
ing a claim of citizenship was affirmed, one ground of 
affirmance being that methods of expatriation listed in 
the Nationality Act of 1940 were not exclusive. Mandoli 
v. Acheson, 193 F. 2d 920, 922 (1952). In his memoran¬ 
dum in response to the Mandoli petition for certiorari, 
the Solicitor General, adhering to his position in Kawa¬ 
kita, asserted that this ground of the Court of Appeals 
decision in this case is “clearlv erroneous.” [343 U.S. 
808, 812]. 

11 344 U.S. 976 (1952). 

12 Kawakita v. United States, 343 U.S. 717, 72 S. Ct. 950, 96 L. Ed. 
1249 (1952). 

13 343 US. 808, 72 S. Ct. 99, 96 L. Ed. 1317 (1952). 



The Supreme Court’s printed opinion in Mandoli was 
short. 14 In the first sentence of the opinion the Court indi¬ 
cated the parties were “substantially agreed that the judg¬ 
ment of the Court of Appeals should be reversed.” After 
setting forth the facts of the case and the disposition of an 
abortive question, the opinion contains a chronological sur¬ 
vey on the subject of voluntary expatriation by our own 
citizens. The common law on the subject was therein an¬ 
nounced to be “unrewarding” in that it “left unanswered 
many questions.” A resume of the legislative history of 
the Expatriation Act of 1907 indicated to the Court that 
Congress had received a report from a special citizenship 
board, purporting to codify “decisional law” and recom¬ 
mending the enactment of a “broad doctrine of expatria¬ 
tion,” which w’as subsequently rejected by Congress. The 
Court then found that a limited doctrine, which was Congres- 
sionally enacted in the 1907 Act, was the only “statutory 
duty” applicable, and that Mandoli was not subject to this 
statutory duty. Then appears (“though [it is] not con¬ 
trolling here”) a one paragraph discussion of the Nation¬ 
ality Act of 1940 (which paragraph “bound” the District 
Court, herein, and for that reason this paragraph will be 
partially set forth in the next section of this brief). The 
Supreme Court’s survey is not terminated until after a 
rationalization of the Ely case, which rationalization re¬ 
vealed “. . . this Court . . . had [not] declared [the 
broad doctrine] to be the law.” 15 The concluding footnote 
was a direct and forthright statement: 

■ 

The question of whether the statutory grounds 
under the 1940 Act exclude other acts that will amount 
to voluntary expatriation was reserved in Kawakita v. 
United States, 343 U.S. 717, 730-732. It is not present 
in this case. 

In concluding the opinion, though it did not foreclose the 
thought that statutory grounds were the exclusive and only 

14 Approximately 7 pages, including the dissenting opinion of four 
members of the Court, which dissent is not pertinent here. 344 
U.S. 133, 73 S. Ct. 135, 97 L. Ed. 146 (1952). 

15 In the text of the above paragraph, the emphasis appearing in 
the quoted excerpts has been supplied. 


grounds for voluntary expatriation, the Supreme Court 
there clearly indicated its strong preference for such a 
principle: “. . . [SJince Congress has prescribed a law 
for this situation, we think the dignity of citizenship which 
the Constitution confers as a birthright upon every person 
born within its protection is not to be withdrawn or extin¬ 
guished by the courts except pursuant to a clear statutory 
mandate.” (page 139 of volume 344 U.S.). 

In the light of the prior opinion of this Court, the Supreme 
Court held three things. The Elg case did not, as common 
law or otherwise, embody a judicial mandate invoking the 
“broad doctrine.” The 1907 Act was, and was the only law* 
(statutory or common), pertinent to the case. That Act 
was not applicable to the facts by way of imposing any 
burden on such a dual citizen as Mandoli. Therefore, to 
properly consider Mandoli (a 1907 Act case) in connection 
with the instant case (a 1940 Act case), this Court of Ap¬ 
peals must now discover the weight and breadth of Con¬ 
gress * rejection of the “broad doctrine” when legislating 
upon the 1907 Act—as weighed, and sowed into the 1940 
Act, by the Supreme Court in Mandoli. 

B 

Mandoli Distinguished 

The District Court assumed to find the pertinent metal of 
Mandoli in, and therefore found itself bound by, a portion of 
this sentence—from the Supreme Court’s opinion: 

The Nationality Act of 1940, though not controlling 
here, shows the consistency of congressional policy not 
to subject a citizen by birth to the burden and hazard 
of election at majority, (page 137 of volume 344 U.S.) 

This statement by the Supreme Court is, in and of itself, 
and in view of the facts of the case before it, technically 
accurate, even when applied to the 1940 Act. But it is thus 
accurate only because, as this Court of Appeals itself said 
in its Mandoli opinion: 

. . . [S]ection 401(a) [Nationality Act of 1940] 
deals with the general subject of “obtaining naturali- 
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zation in a foreign state.” It does not deal with the 
general subject of dual citizenship. [Congress] . . . 
ornitt[e d] to legislate with regard to dual nationals 
from birth . . . (page 113 of 90 U.S. App. D.C.) 

It is therefore apparent that the accuracy of this statement 
of the Supreme Court is dependant on its context, embody¬ 
ing these two implicit factors: (which were facts therein): 
(1) The general subject matter then being discussed was 
dual nationality; and, (2) the dual citizen litigant before the 
Supreme Court, Mandoli, had been a dual national continu¬ 
ously from, birth (so that he had never “obtained” or ac¬ 
quired another nationality status while an American 
citizen). 

Actually the Supreme Court continued its statement 
regarding the Nationality Act of 1940, by stating that a 
provision directly bearing on the narrow legal point had 
been proposed to the Congressional draftsman of the 1940 
Act, but that this provision “ivas omitted from the proposed 
bill.” 10 (Emphasis supplied). This is a historical, factual 
inaccuracy, which has been documented as inaccurate by our 
own District Court: 17 

The Supreme Court erred in its legal premise; the 
State Department’s proposal was accepted by Congress 
with only one modification: instead of an immediate 
election on reaching majority, the native-born dual 
national was to have two years, after the date of reach¬ 
ing majority, within which to make his choice of alle¬ 
giance.* Hearings, Id., p. 269-318. The State Depart¬ 
ment’s proposal is quoted in the first proviso of Section 
401(a) of the Nationality Act of 1940. Thus, the state¬ 
ment that “the consistency of congressional policy not 
to subject a citizen by birth to the burden and hazard 
of election at majority” is doubtful and apparently not 
supported bv the Congressional record of the proceed¬ 
ings. See Hearings, Id. pp. 158-159, 176-180, 200, 249, 
250, 267-8 and especially pp. 318-320. The Department 

16 Page 137 of volume 344 U.S. 

17 Gaudio v. Dulles, 110 F. Supp. 706, 711 (D.C. D.C. 1953). 

Though the Gaudio ease is almost precisely on “all fours” with 

the present appeal, Gaudio was not appealed because of an inad- 
yertant miscalculation of the statutory time for noting the appeal. 
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of State did object to permitting those persons entry 
into the United States, who had attained majority years 
ago and had continued to reside in the foreign country 
(Hearings, Id. pp. 248-249, 260, 266, 274); and in this 
regard, as previously stated, the Congress preferred to 
side with the Departments of Labor and Justice by 
inserting verbatim the second proviso of Section 401(a). 
Hearings, supra, Id., p. 254. 

This inaccuracy is even more apparent in view of the lan¬ 
guage of Section 401(a): “A person who is a national of 
the United States ... by birth . . . shall lose his 
nationality bv . . 

•> i 

In Tomasicchio v. Acheson , 18 a case prior to both Mandoli 
decisions, our District Court was confronted by a petitioner 
born (in the United States of alien parents) with dual 
nationality, who retained both those nationalities continu¬ 
ously thereafter. Perkin# v. Ely, supra, was specifically 
distinguished on the ground that Miss Elg acquired “. . . 
the new nationality of her parents.” (page 170). The 
court then stated, regarding the Elg acquisition of foreign 
nationality (page 170): 

As shown above, the nationality statutes expressly 
apply the doctrine of election to a person in that situ¬ 
ation. They do not extend that doctrine to any of the 
other types of dual citizenship . . . 

The Court held Tomasicchio was not subject to an election, 
though it suggested Miss Elg would have been so subject 
if the Nationality Act of 1940 had been applicable. The 
Tomasicchio case completely forecast the Supreme Court’s 
decision in Mandoli, and embodies the distinction appellant 
makes in the instant case. 

In any event, the Supreme Court language relied upon 
herein by the District Court was only dictum, and the Su¬ 
preme Court itself so indicated. The proper weight to be 
given to this very same dictum has been spelled out in a 
Section 401(a) case involving a litigant who, though born 
in the United States of naturalized (rather than tmnatural- 

18 98 F. Supp. 166 (D.C. D.C. 1951). 
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ized—as were Mandoli’s) parents, subsequently acquired 
Italian nationality derivatively. In Application of Bernas- 
coni , 19 113 F. Supp. 71, 76 (D. C. Calif. 1953) that Court 
said : 

With more optimism than logic, petitioner has 
argued that despite the explicit language of section 
401(a), the Supreme Court has ruled that the Nation¬ 
ality Act of 1940 did not make prolonged residence 
abroad by a native-born American, possessing dual 
nationality acquired through the naturalization of his 
parents, an act of expatriation. The basis for this 
argument is certain language employed by the Supreme 
Court in Mandoli v. Acheson, 1952, 344 U. S. 133, 137, 
73 S. Ct. 135, 137. The Court there said that “The Na¬ 
tionality Act of 1940, though not controlling here, show’s 
the consistency of congressional policy not to subject 
a citizen by birth to the burden and hazard of election 
at majority. * * * . . .” Blind reliance upon this 
language might sustain petitioner’s argument. Indeed 
this view has been judicially accepted, albeit with con¬ 
siderable reluctance. But, the statement of the Su¬ 
preme Court, itself, discloses that it is a mere dictum. 
Furthermore, consideration of the facts in the Mandoli 
case show’s that the Court was referring to Americans 
who acquired their dual nationality at birth, rather 
than through the naturalization of their parents. Any 
broader sw^eep to the Supreme Court’s dictum obvi¬ 
ously was inadvertent and contrary to the plain lan¬ 
guage of section 401(a). 


10 Gualco v. Acheson, supra, is an earlier and companion case. 
In Gualco the court hypothesizes the facts of the instant appeal, 
but docs so on the premise that one such as appellee “ordinarily 
retain [s] this foreign nationality even after the parents’ naturaliza¬ 
tion.” (page 762 of volume 106 F. Supp.) This premise is false, 
and is the subject on which appellant desires to offer proof. How¬ 
ever, the Court proceeds to explain that present appellee’s counter¬ 
part would not have been subject to Section 401(a) because “. . . 
he did not derive Italian citizenship through his parents’ naturaliza¬ 
tion . . .” (page 768). With the above mentioned factual correc¬ 
tion, this is the distinction sought by appellant. Regarding Section 
407, 8 U.S.C. 807, of the 1940 Act, mentioned in Gualco, see foot¬ 
note 31, infra. Regarding constitutional questions suggested in 
Gualco, see the opinion of this Court of Appeals in Lapides v. Clark, 
85 U.S. App. D.C. 401, 176 F. 2d 619 (1949), cert. den. 338 U.S. 
860, rehearing denied 338 U.S. 888. 


Appellant submits that the real basis of the Supreme 
Court’s dictum lies in the statutory definition of the word 
“naturalization” appearing in Section 401(a), 8 U. S. C. 
801(a). Section 101(c), 8 U. S. C. 501(c) of the 1940 Act 
defines “naturalization” as “. . . the conferring of nation¬ 
ality of a state upon a person after birth.” Therefore, as¬ 
suming the present case involves a nationality acquired 
through naturalization and after birth, the pertinence of 
Mandoli is very limited. 

C 

Mandoli Has Never Been Judicially Applied, To An “After 

Birth” Acquisition of a Second Nationality, and Contrary 

to This Distinction, Except by Our District Court. 

The District Court herein pointed out that it had previ¬ 
ously followed the Mandoli decision in Guadio v. Dulles , 
supra. The Guadio decision was not appealed, as has been 
explained in footnote 17, page 11 of this brief. Appellant 
now asserts that Guadio* s reliance on Mandoli was also 
erroneous. This case and Guadio are the only two cases 
contrary to the distinction relied upon by appellant. 

While following Mandoli “with considerable reluc¬ 
tance,” 20 the District Court in Guadio pointed out that this 
Court of Appeals had “specifically adopted the Supreme 
Court’s language . . .” 21 in Acheson v. Maenza, 92 U. S. 
App. D. C. —, 202 F. 2d 453 (1953). Maenza did not in¬ 
volve prolonged residence abroad, but rather involved only 
an alleged oath of allegiance under the 1907 Act and service 
in the armed forces of Italy under Section 401(c) of the 1940 
Act. 22 In fact, interpolation into the facts given by the 
Court therein, indicates Maenza was past his twenty-first 
birthday when he last left this country, and therefore (for 
purposes of Section 401(a) of the 1940 Act) had elected 
American citizenship. Clearly, the Maenza case is not 
contrary or even pertinent to the distinction asserted here 
by appellant. 

20 Application of Bemasconi, supra, page 76. 

21 Gaudio v. Dulles, supra, page 711. 

22 Ibid, page 455. 
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This Court of Appeals has also quoted Mandoli in the 
case of Longobardi v. Dulles, 92 U. S. App. D. C. —, 204 
F. 2d 407 (1953). That case (insofar as pertinent here) 
concerned an individual who “was a dual national at birth 
and [whose] dual nationality continued until after she 
reached her majority.” (supra, page 408, emphasis supplied 
herein). 23 The Longobardi case accords with the distinction 
relied upon in the instant appeal. 

In Perri v. Dulles, 206 F. 2d 586 (3rd Cir. 1953) that 
court was confronted by one born in Italy of a father who, 
though a naturalized American only at the time of the son’s 
birth, had subsequently regained his Italian nationality. 
The appellant-son thereupon became a (dual) Italian na¬ 
tional, after birth, by adding Italian to his pre-existing 
American nationality. The appellee relied upon Section 
401(a) of the 1940 Act. The Court pointed out that Man¬ 
doli had overruled certain dictum in Elg, and then (the 3rd 
Circuit Court of Appeals) stated (page 591) that Mandoli 

. . . held that no such duty to return existed prior to 

the Nationality Act of 1940 (Emphasis Added). 

Then the Court resolved the issue before it by assuming 
the 1940 Act did impose a duty to return upon Perri, but 
found that this duty had been discharged under the circum¬ 
stances of that case. The Perri case not only accords with 

■ . —, ■ ■ j 

23 The Longobardi opinion continued by: pointing out that the 
lower court had erroneously relied upon Segreti v. Acheson, 90 U.S. 
App. D.C. 288, 195 F. 2d 205 (1952) ; and, ruled this reliance had 
“been made insupportable” by the Supreme Court’s decision in 
Mandoli —which was “controlling notwithstanding that it is later 
than the judgment below in the instant case.” Segreti was born 
in Italy of a father who then had only American citizenship, by 
virtue of nationalization. The father reacquired Italian citizenship 
by force of Italian law through continued residence in Italy. Segreti 
thereupon acquired Italian nationality by derivation from the 
father. This Court of Appeals, following Perkins v. Elg, supra , 
held Segreti subsequently lost his American citizenship by failing 
to promptly return to America upon reaching his majority. The 
Longobardi treatment of Segreti is not an application of Mandoli 
contrary to appellant’s interpretation of Mandoli. Segreti was not 
reversed, but was simply not to be relied upon fin light of Mandoli 
in the Supreme Court) in view of the fact that Longobardi had been 
a dual national continuously from birth. 
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but also supports the distinction sought by the instant ap¬ 
pellant. No court, other than our own District Court, has 
ruled contrary to the position of appellant, in reliance on 
Mandolin 


II 


The Destruction of Dual Nationality Status, by the Loss of 
One of the Attendant Nationalities, Is an Issue Which Is 
Material to Section 401(a) of the Nationality Act of 1940 
and that Section’s Application to this Appellee 23 

Appellant seeks an opportunity (which was refused by the 
District Court) to establish by proof that the law of Italy 
operated to revoke appellee’s Italian citizenship when ap- 

24 The Mandoli decision of the Supreme Court lias also been re¬ 
ferred to in the following cases, but has never been applied (for 
reasons indicated hereafter) contrary to appellant’s position. Leh¬ 
mann v. Acheson, 202 F. 2d 592, 59S (3rd Cir. 1953) did not involve, 
and did not cite Mandoli as applicable to Sec. 401(a). Subsections 
(b) and (c) were involved there. This case reversed Lehmann v. 
Acheson, 109 F. Supp. 751, 753 (D.C. Pa. 1953) where the Mandoli 
citation and the contentions were similarly limited. The same was 
true in Takehara v. Dulles, 205 F. 2d 560. 562 (9th Cir. 1953): 
and. Pandolfo v. Acheson, 202 F. 2d 38. 41 (2nd Cir. 1953). Valdez 
v. McGranery , 114 F. Supp. 173, 175 (D.C. Calif. 1953), is a 
unique case in that it holds Section 401 (j) encompasses the 
individual acts of an IS year old. therefore rendering consideration 
of subsection (a) and the events after age 21 unnecessary. In 
Avgello v. Dxdles, 110 F. Supp. 689, 692 (D.C. N.Y. 1953) the court 
stated: “. . . there is no contention made by the defendant, that 
this plaintiff’s failure to return to the United States . . . accom¬ 
plished his expatriation.” 

-'•''The various stages in, and the shifting of the burden of proof 
in this type of case has been lucidly set forth in Pandolfo v. Acheson, 
supra, p. 40-41. The matter of burden of proof is pertinent herein 
because appellee, as plaintiff below, established a prima facie case 
by showing birth in the United States. The appellant Secretary 
of State could rebutc this prima facie case only by showing an 
expatriating act. In the facts of this case, in light of Mandoli v. 
Acheson, supra, such act could (as a matter of law) be expatriating 
only if there had been an intervening (between birth and the ex¬ 
patriating act) loss of appellee’s (jus sanguinis) Italian nationality. 
In other words, the same proof, which established plaintiff’s prima 
facie case, factually and legally prohibited the Secretary's progress, 
unless he could “confess and avoid” by means of proof of a subse¬ 
quent loss of the Italian nationality plaintiff-appellee acquired at 
her birth in the United States of Italian parents. 
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pellee’s father became naturalized as an American citizen 
k in 1928. The existence or non-existence of appellee’s Italian 

citizenship during 1928 and subsequent years depends en¬ 
tirely upon Italian municipal law. Perkins v. Elg, supra. 

♦ Though this question involves proof of the municipal law of 

* Italy,- 0 such question is one of fact in the present case. The 
materiality of such a fact (if subsequently proven) can best 
be demonstrated by assuming, arguendo, its existence. 

v Assuming appellee lost his Italian citizenship in 1928, the 

Mandoli case is inapplicable and appellant has the right to 
prove an act of expatriation (loss of American citizenship) 
under the Nationality Act of 1940. This act of expatriation 
, is “[ojbtaining naturalization 27 in a foreign state [Italy] 

. . . through the naturalization of a parent having legal 
custody [of appellee] . . .” as set forth in Section 401(a), 
► 8 U. S. C. 801 (a), of that Act. This, of course, is a question 

, of law, and of American law. Appellant was unable to pre¬ 

sent proof on this ultimate issue 28 of law because of; the 
District Court’s refusal to allow proof of facts concerning 
appellee’s prior loss of Italian Nationality. 
b Appellant’s ultimate position is that the father’s re¬ 

acquisition of Italian citizenship had, under Italian law, the 

* effect of bestowing Italian nationality upon Appellee her- 

* self. In paraphrase, this bestowing was, under American 
law, the “obtaining” (Section 401(a), U. S. C. 801(a)) of a 
“confering” (Section 101(c), 8 U. S. C. 501(c)) of Italian 

4 nationality, by appellee herself. 29 These events had the 

20 Proof is premised upon the second paragraph of Article 12 of 
the Italian Nationality Act of 1912, reprinted at page 5, supra. 

27 Section 101 (c) of the American Act, 8 U.S.C. 501 (cl, defines 
the term “naturalization” as “. . . the conferring of nationality of 
a state upon a person after birth.” 

” 28 Proof will be premised upon the first paragraph of Article 12 

of the Italian Nationality Act of 1912 and supported by a demon¬ 
stration that appellee reacquired Italian citizenship at the same 
, time her father did, i.e., two years after his return to Italy in 1931. 

29 If these terms, taken in the light of Perkins v. Elg, supra, sug- 
, gest the necessity for and absence of a voluntary act of appellee 

herself accepting Italian nationality, an act. in the nature of ac- 
t ccptanec was asserted below by appellant and can be supplied on 

remand by proof of acts of appellee in the nature of voting in Italian 
« elections, sec f.n. 6, p. 3, supra. This being in addition to long con- 


V 
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effect, by and upon the enactment of the Nationality Act of 
1940, of “staking out” a time period within which appellee 
was required to return to the United States. This time 
period expired upon appellee’s twenty-third birthday. Ap¬ 
pellee’s failure to return within that time w T as a voluntary 
act which expatriated appellee of her American citizenship. 
Such circumstances are an act of expatriation, Perri v. 
Dulles, supra, p. 590, and demonstrate the materiality of 
the factual issue whether appellee had suffered a prior loss 
of her Italian nationality. So also do thev demonstrate that 

• w 

the District Court, in effect, by its grant of appellee’s Mo¬ 
tion for Summary Judgment, barred appellant from utiliz¬ 
ing a valid legal defense. 

Appellant’s position, set forth above, has as its factual 
basis an acquisiton of Italian nationality, which acquisition 
is in fact a second or reacquisition of Italian nationality by 
appellee. The operative statutory words, i. e. “Obtain¬ 
ing,” (or “has acquired”) 30 and “conferring,” as defined 
in standard dictionaries, connote “fusion,” “uniting,” or 
“bringing together.” The words of the statute do not ex¬ 
clude a second or renewed attaching of a foreign nationality, 


tinued residence in Italy, which continued even after the American 
consulate in Naples was reopened on July 1, 1944. These facts 
discount any possible application of Re-petto v. Achesov. 94 F. Supp. 
623, 625 (D.C. Calif. 1950) (findings XI and XII). But see Mas- 
trocola v. Acheson, 105 F. Supp. 580 (D.C. N.Y. 1952). 

30 Despite the simplified version given in the text above, appellant 
relies upon the v'hole of Section 401(a) (J.A. 28, 29). Read as 
a whole, in the light of its legislative history and judicial construc¬ 
tion set forth post, subsection (a) includes all chronological pos¬ 
sibilities, in as much as it is phrased in both prospective and ret¬ 
rospective terminology. Appellant has chosen to word its position 
in terms of the first proviso of subsection (a) because appellee’s 
23rd birthday, February 1, 1943, was later than the expiration of 
the second full year that subsection (a) was in force. January 
13, 1943. However, if the first proviso of subsection (a) is not 
applicable, the second proviso would then clearly be applicable to 
appellee. The dates referred to also make patent that all of 
the conduct which is here condemned by the statute, i.c., two 
mature years abroad, occurred after the enactment and operation 
of Section 401(a) (January 13, 1941). This statute has never been 
extended by Congress, as have some other sections of the Act. 
See 8 U.S.C. 809. 
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and given their accepted meanings encompass all temporal 
instances as and when occurring, regardless of the existence 
or number of prior, similar instances. 

This is clearly true of these words in their statutory, legis¬ 
lative, and judicial context. R. S. § 1999, 8 U. S. C. 800, was 
enacted in 1868 but survived the Nationality Act of 1940, 
though it is not part of it. That section proclaimed the right 
of expatriation and also announced the policy that “1 . . 
it is necessary to the maintenance of public peace that this 
claim of foreign allegiance should be promptly and finally 
disavowed . . .” Section 407 of the 1940 Act, 8 U. S. C. 
807, deals specifically with minor children of naturalized (as 
was appellee’s father) American nationals, and established 
the same chronological standard as Section 401(a) for de¬ 
termining when such children are required to return, i. e., 
before attaining twenty-three years of age. 31 This frame¬ 
work of laws demonstrate that Congress intended, in the 
1940 Act, to implement the policy it had announced in 1868, 
and precludes any judicial distinction based upon a sup¬ 
posed legislative distinction between an “acquisition” and 
a “re-acquisition.” Such an intent was further negatived 
in the recorded oral expressions of several members of the 
House of Representatives Committee on Immigration and 
Naturalization which drafted the 1940 Act. 32 

The Courts have given similar expressions of this policy. 
In Savorgnan v. United States , 338 IT. S. 491, 500, 70 S. Ct. 
292, 94 L. Ed. 287 (1950) the Supreme Court indicated that 
dual nationalitv status is an anomalous one and said, “That 
United States has long recognized the general undesirability 
of dual allegiances.” In Gaudio v. Dulles , supra, our Dis¬ 
trict Court depicted facts which demonstrated the equity 
in giving the natural meaning to the words of the statute. 
The Court said: 


31 By its terms Section 407 (8 U.S.C. 807) is linked with Section 
404 ( 8 U.S.C. 804). By 8 U.S.C. 809, the effective date of Section 404 
(and also Section 407) was stayed until October 14. 1946. On that, 
date appellee was no longer a “minor” and therefore not within 
the terms of Section 407. 

32 Sec Gaudio v. Dulles, supra, page 708, footnote 2. 
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Prior to that date she seemingly was in a state of 
uncertainty as to where the pastures were greenest. 
Now, with the shadow of middle age approaching, she 
apparently feels the greatest benefits lie in American 
citizenship. The lure of social security and old age 
pensions attract many who have not contributed one 
iota of assistance to the well being of this country; they 
have not recognized their obligations as American citi¬ 
zens—rather they are only conscious of the advantages 
and rewards thereunder. If an adult person does not 
value his citizenship enough to come forth and affirma¬ 
tively assert it, he is not worthy of it. Those indi¬ 
viduals in the status of dual nationals have the duty to 
make an election within the reasonable time established 
by Congress, or accept the consequences of their pas¬ 
sive attitude. 

These facts, and the equities inherent in them, are equally 
applicable to the instant case. 

CONCLUSION 

It is respectfully submitted that the judgment of the Dis¬ 
trict Court should be reversed with directions to receive evi¬ 
dence regarding appellee’s loss of Italian citizenship (under 
Italian municipal law) in 1928. 

Leo A. Rover, 

United States Attorney. 

Lewis A. Carroll, 

Carl W. Belcher, 
Assistant United States Attorneys. 
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Filed April 8,1952. Harry M. Hull, Clerk 

In the United States District Court for the District of 

Columbia 

i 

Civil Action No. 1521-52 

Marietta Grazzia Carmela Iavarone, a/k/a Marietta 

Grazzia Carmela Caputo Pannarano, Provincia Bene- 

vento, Italy, Plaintiff, 

vs. 

Dean Acheson, Secretary of State, Washington, D. C., 

Defendant 

Declaratory Judgment for United States Citizenship 

The plaintiff, Marietta Iavarone, through her attorney, 
Joseph J. Lyman, Washington, D. C., respectfully shows the 
Court as follows: 

1. Jurisdiction of this court is invoked under the pro¬ 
visions of Section 503, of the Nationality Act, of 1940, as 
amended, 54 Stat. 1171; 8 USC 903; and the Declaratory 
Judgment Act, 62 Stat. 964, as amended, 63 Stat. 105, 28 
USC 2201. 

2. Plaintiff is a permanent resident of the United States 
and is temporarily residing in Italy. 

3. The defendant, Secretary of State, maintains his offi¬ 
cial residence in the District of Columbia. 

4. The plaintiff was born in the Borough of Manhattan, 
New York, N. Y., on February 1,1922. 

5. Some time later the plaintiff departed the United States 
pursuant to an American Passport for temporary residence 
in Italy. 

6. The plaintiff was registered with an American Con¬ 
sulate General as an American citizen upon her arrival in 
Italy. 

7. Thereafter the plaintiff repeatedly requested the 
American Consulate General to issue her a passport so that 
she might return to the United States. 

8. The plaintiff had not been issued such a passport, nor 
has she been given an opportunity to be transported back to 
the United States. At no time did the plaintiff wilfully, 
knowingly, or intentionally commit or perform any act, 
voluntarily or otherwise, which would constitute a repudia¬ 
tion of her American citizenship or nationality, and at all 
times has held herself out as an American citizen. 


9. From the date of her American birth plaintiff has en¬ 
joyed the privileges and assumed the obligations of her 
American citizenship and has continued to do so up until the 
date of the filing of this complaint. 

10. Despite the fact that plaintiff’s status as a citizen has 
not changed the American Consulate General has refused 
and continues to refuse to issue the plaintiff a passport to 
permit her to depart Italy and return to the United States 
and the only reason given plaintiff by the American Con¬ 
sulate General is to the effect that she has lost her status 
as an American citizen and national. 

11. Bv reason of the arbitrary action of the aforesaid 
official, plaintiff is deprived of rights which inured to her 
under the Constitution and Laws of the United States by 
reason of her birth, and she is now being denied the privi¬ 
leges accorded other citizens of the United States. The dis¬ 
crimination practiced by the American Consulate General is 
arbitrary and capricious and is without foundation or au¬ 
thority in law or reason and is in direct conflict with the 
provisions of the Fourteenth Amendment to the Constitu¬ 
tion of the United States. 

Wherefore, the premises considered, the plaintiff prays 
the Court to: 

1. Declare her a citizen and national of the United States 
by reason of and since her birth on February 1, 1922, at 
Manhattan, New York, N. Y. 

2. Enjoin the Secretary of State from denying plaintiff 
a passport to return to the United States solely for the rea¬ 
son that she is not a citizen of the United States. 

3. Compel the Secretary of State to issue to the plaintiff 
a Certificate of Identity to permit her to come to the United 
States to consult with counsel in the preparation and prose¬ 
cution of this action. 

4. To advance this cause for trial under Rule 57, Federal 
Rules of Civil Procedure. 

5. For such other and further relief as the Court may 
deem just and equitable. 

Joseph J. Lyman, 

Attorney for Plaintiff, 

1424 K Street , N. IF., 
RE 4240. 

* * * # * 


Filed December 10, 1952. Harry M. Hull, Clerk 
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Answer 

First Defense 

The complaint fails to state a claim upon which relief may 
be granted. 

Second Defense 

1. Defendant is not required to answer paragraph 1 of the 
complaint. 

2. Denied. It is averred that plaintiff is a permanent 
resident of Italy. 

3. Admitted. 

4. Admitted. 

5. Defendant admits that plaintiff departed the United 
States pursuant to an American passport. It is denied that 
plaintiff went to Italy for temporary residence. 

6. Defendant is without knowledge or information suffi¬ 
cient to enable him to form a belief as to the truth of the 
allegations contained in paragraph 6 of the complaint. 

7. Denied. 

8. It is admitted that plaintiff has not been issued a pass¬ 
port. Defendant is without knowledge or information suffi¬ 
cient to enable him to form a belief as to the truth of the 
remaining allegations in paragraph 8. 

9. Defendant is without knowledge or information suffi¬ 
cient to enable him to form a belief as to the truth of the 
allegations in paragraph 9. 

10. Defendant denies that the plaintiff is a citizen of the 
United States; defendant admits that the plaintiff has been 
refused a passport to depart Italy and to return to the 
United States; defendant admits that the plaintiff has 
been informed that she is not an American citizen and na¬ 
tional ; defendant is without knowledge or information suffi¬ 
cient to form a belief as to any other allegations in para¬ 
graph 10. 

11. Defendant is not required to answer paragraph 11 
of the complaint. 

Third Defense 

; 

Plaintiff expatriated herself by failure to elect American 
citizenship within two years after reaching her majority, 
being a dual national by acquisition during her minority. 

* * * * * 
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Request for Admission of Facts 

To: United States Attorney 

Washington, D. C. 

Attorney for defendant 

Please take notice that the plaintiff hereby requests the 
defendant under Rule 36, Federal Rules of Civil Procedure, 
to admit under oath within ten (10) days of this request, 
for purposes of the above action only, and subject to all 
pertinent objections as to admissibility at the trial, the 
truth of the following facts: 

1. The plaintiff was born at New York City, New York, 
on Februarv 1, 1922. 

2. The plaintiff has been denied a passport to return to 
the United States from Italy solely on the ground that she 
has lost her nationality by committing an act of expatri¬ 
ation. 

3. The plaintiff did not lose her citizenship by reason of 
any act described in Section 801 (a)-(j), Title 8, United 
States Code (Nationality Act of 1940, as amended). 

4. The only ground relied upon by the defendant for 
expatriation of the plaintiff is that she failed to elect 
American citizenship within two (2) years after reaching 
her majority, she being a dual national by acquisition dur¬ 
ing her minority. 

Joseph J. Lyman, 

Attorney for plaintiff 

1424 K Street, N. IV. 

REpublic 7-4240 

* * * * • 

Request for Admission of Facts 

To: Joseph J. Lyman, Esq. 

1424 K Street, N. W. 

Washington, D. C. 

Attorney for Plaintiff 

Please take notice that the defendant requests the plain¬ 
tiff, pursuant to Rule 36, Federal Rules of Civil Procedure, 
to admit under oath within ten days of this request, for the 
purposes of the above action only, and subject to all perti¬ 
nent objections as to admissibility at the trial, the truth of 
the following facts: 

1. That plaintiff’s father became a naturalized American 
citizen on June 18,1928. 

2. That plaintiff’s father and plaintiff returned to Italy 
in 1931. 
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3. That prior to the plaintiff’s father’s naturalization as 
an American citizen in 1928, he had been a citizen of Italy. 

4. That plaintiff’s father was born in Italy. 

5. That plaintiff’s father and plaintiff continued to reside 
in Italy from their return in 1931 for a period of more than 
two years. 

Charles M. Irelan, 
United States Attorney. 

* • * * * 

Reply to Request for Admission of Facts 

The defendant, by his attorney, the United States Attor¬ 
ney in and for the District of Columbia, replies to the re¬ 
quest for admission of facts served in the above-entitled 
action on January 6, 1953 as follows: 

1. Admitted. 

2. Admitted. 

3. Denied. 

4. Defendant is unable to answer this as he is presently 
seeking to establish whether plaintiff voted in a foreign 
election. Defendant admits that the ground set forth in 
Request No. 4 is a ground upon which defendant relies. 

# # # # # 

Reply to Request for Admission of Facts j 

The plaintiff, through counsel, admits facts Nos. 1 
through 5, inclusive, set out in defendant’s Request for Ad¬ 
mission of Facts. 

Joseph J. Lyman 
Attorney for plaintiff 

1424 K Street, N. W. ■ 

REpublic 7-4240 

m * # * • 

Filed Feb. 25, 1953, Harry M. Hull, Clerk 

Order 

Upon consideration of plaintiff’s motion to substitute 
John Foster Dulles for Dean Acheson as party defendant, 
and good cause therefor having been shown, it is by the 
Court this 25th day of February, 1953, 

Ordered, That the plaintiff’s motion be and it is hereby 
granted and John Foster Dulles shall hereafter be substi¬ 
tuted as party defendant. 

F. Dickenson Letts, 

Judge. 

* * * • * 
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Motion for Summary Judgment 

1. The plaintiff moves the Court, pursuant to Rule 56, 
Federal Rules of Civil Procedure, for a summary judgment 
in plaintiff’s favor for the relief demanded in the complaint 
on the ground that there is no genuine issue as to any 
material fact, and the plaintiff is entitled to a judgment as 
a matter of law. 

2. The motion is based upon: 

(a) The pleadings on file. 

(b) The attached Memorandum of Points and Au¬ 
thorities. 

Wherefore, plaintiff prays that the motion be granted. 

# * • # # 


Memorandum 

Morris, J. This is an action in which plaintiff seeks a 
judgment declaring that she is a citizen of the United States. 
Plaintiff was born in New York City on February 1, 1922, of 
alien Italian parents. At birth, therefore, she was a citizen 
of the United States by virtue of our Constitution, and a 
national of Italy by virtue of Italian parentage. On June 18, 
1928, plaintiff’s father became a naturalized citizen of the 
United States, and in 1931 she and her father returned to 
Italy, where they have since resided. It is conceded that 
plaintiff’s father lost his naturalized American citizenship 
and reacquired his Italian citizenship by reason of his resi¬ 
dence in Italy for two years. 

The plaintiff has moved for summary judgment upon the 
ground that, being an American citizen by birth, she was not 
required to return to the United States and take up perma¬ 
nent residence therein in order to maintain her citizenship. 
Section 801 (a), Title 8, U. S. C. A. 

This is not a case of first impression as to the meaning of 
the statute here involved. The Government contends that 
the statute does require this plaintiff to return to the United 
States after reaching her majority within the period pro¬ 
vided, and her failure to do so estops her from claiming 
American citizenship. The Government bases its contention 
upon the reasoning that the plaintiff, though born with dual 
citizenship, lost her Italian citizenship when her father 
acquired American citizenship by naturalization, and hence 
her duality of citizenship had ceased when her father, with 
whom she resided as a minor, reacquired Italian citizenship 
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by residence in Italy. The a regiment runs that she acquired 
Italian citizenship at that time, and hence is a person re¬ 
quired to make an election within the time provided by the 
statute, notwithstanding her American citizenship at birth. 

This Court is bound by the opinion of the Supreme Court 
in the case of Mandoli v. Acheson, 344 U. S. 133, reversing 
a decision of the United States Court of Appeals for the 
District of Columbia, reported 103 F.(2d) .920. The United 
States Supreme Court, speaking through Mr. Justice Jack- 
son, construed the Expatriation Act of March 2,1907, there 
involved, as limiting the presumption of expatriation from 
foreign residence to the case of naturalized, but not of na¬ 
tive-born, citizens, and construed the Nationality Act of 1940, 
which is here involved, as a continuation of that policy “not 
to subject a citizen by birth to the burden and hazard of elec¬ 
tion at majority.” This decision has been followed bv this 
Court in Guadio v. Dirties, 110 Fed. Supp. 706. If there is 
to be a modification of the construction of this statute in 
this respect, it must be done by the Supreme Court before 
this Court can take any other view of the matter. 

The motion for summary judgment will be granted. 


July 20, 1953. 


Jas. W. Morris, 

Judge. 
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Filed Oct. 5, 1953, Harry M. Hull, Clerk 

Order 

Upon consideration of plaintiff’s Motion for Summary 
Judgment declaring she is a citizen of the United States, 
and defendant’s Opposition thereto, and after hearing 
argument of counsel for the respective parties in open court 
and examining memoranda briefs submitted by counsel, it is 
by the court this 5th day of October, 1953, 

Ordered that plaintiff’s Motion be and it is hereby 
granted, and that plaintiff be declared a citizen of the 
United States since the date of her birth, February 1, 1922. 

Jas. W. Morris, 

(7 udg e. 
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